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THE PROBLEM OF INTELLIGENT LEGISLATION 

Prof. Ernst Freund 
University of Chicago 

The larger aspects of the legislature and of its functions: the ques- 
tion of the right principle of representation, of the frequency of legis- 
lative sessions, of popular control and cooperation through the refer- 
endum and the initiative, have their bearing upon the quality of 
legislation, but they are essentially political questions, and beyond 
the range of the present discussion. This discussion is to confine itself 
to a problem of narrower scope, and somewhat technical in its nature, 
which may be stated as follows: 

Given a legislature of average ability, fairly representative in char- 
acter, not exempt from political bias or popular prejudice, but will- 
ing on the whole to act according to the best of its lights, such a 
legislature as we now have, and shall have for many years to come: 
how can it be enabled to perform its task most creditably and most 
efficiently? 

This problem has of course always engaged the attention of legis- 
lative bodies, their attention far more than that of the people at large, 
and it is important to inquire why, after a hundred years' experience 
and experiments, a satisfactory solution has not been found, and 
why it is that only now the subject is beginning to arouse popular 
attention and interest. 

America inherited from England both common law and forms 
of legislation, but not the conservatism toward the common law 
which until recently distinguished English legislation. From the 
beginning American governments exercised considerable freedom in 
moulding the law through legislative enactment, favored in this by 
the relative simplicity of conditions of property. The American 
spirit of versatility and power of adaptation manifested itself in new 
legislative ideas as well as in industrial developments. The willing- 
ness to try experiments in legislation has remained, and it has pro- 
duced much material of considerable value. The attention which 
foreign governments and students give to some phases of our laws 
testifies to the interest which they arouse, and not infrequently to 

69 



70 PROCEEDINGS OF THE 

their success. Many of the legislative experiments were at first 
crude, and the common American practice has been to see what 
defects would develop in the operation of an act and then amend it. 
This system worked reasonably well as long as the interests affected 
by bad legislation were relatively small and obscure or poorly organ- 
ized, and the duty of enforcing laws was not taken too seriously. 

Conditions in this respect, however, have changed with the grow- 
ing power, scope, and complexity of private industrial and social 
action. Mechanical progress has multiplied dangers, and at the 
same time shown the way to obviate them. Organization and com- 
bination have increased social and business efficiency for evil as well 
as for good. The common carrier has become a railroad company, 
the open shop a department store, the guarantor a surety company, 
the conveyancer a title or trust company, the employee a member 
of a labor union. There is hardly a trade or industry that has not 
formed a national association to look after its interests. Familiar 
commercial abuses will appeal to the popular sense of wrong more 
strongly if manifested in a strong organization; more than that, the 
powerful organization will be measured by standards of commer- 
cial morality never applied to the individual merchant. There 
will, in consequence, arise a demand for the legislative control of 
relations which were formerly deemed purely private, and the demand 
will increase with the power to be regulated. 1 There will be greater 
watchfulness as to the operation, the observance, and the enforce- 
ment of such legislation on the part of the public, and greater 
resistance and power of resistance on the part of the regulated inter- 
ests. Under these circumstances a very much higher degree of care 
in framing legislation will be required than under the old conditions. 
The realization of this fact accounts for the present movement toward 
improved methods of law making. 

John Stuart Mill has said that 

there is hardly any kind of intellectual work which so much needs 
to be done, not only by experienced and exercised minds, but by 
minds trained to the task through long and laborious study, as the 
business of making laws. 

The United States is the only country in which this work is left 
entirely to a large political body possessing no particular qualifica- 
tions. 

1 Note the length of the provisions of the Oklahoma Constitution regarding 
corporations, the longest article by far in the whole instrument. 
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In France and Germany important legislation almost invariably 
comes from the government. It is prepared by high officials, trained 
and experienced jurists and economists, who work under the guidance 
and advice of practical administrators with all the official informa- 
tion of a centralized bureaucracy at their command. Elaborate 
inquiries are instituted and the drafts of important measures are 
almost invariably published long before they go to the legislature, 
in order to receive the widest criticism. This whole preparatory 
work has rarely been described in print, but there exists an elaborate 
discussion of the best methods to be pursued in it from the pen of 
the formerly well known German publicist, Robert v. Mohl. 2 The 
motive of the German civil code are a typical monument of pains- 
taking preliminary work for legislation. 

England has abandoned the old haphazard system of legislation. 
Nearly all great public bills are now government measures, 3 and the 
treasury, since 1870, employs a parliamentary counsel who is the 
legal draftsman of the government. Information regarding that 
office may be found in the works of its first three incumbents, Lord 
Thring, Sir Henry Jenkyn, and Sir Courtenay Ilbert. 4 In England 
legislation is moreover aided by the many parliamentary and govern- 
mental inquiries the results of which are laid down in the numerous 
Blue Books. 

An adoption of European methods in this country would involve 
a revolution in the relations of the executive toward the legislature 
which even if desirable it would take a long time to bring about. 
The question that presents itself to us at this time is what improve- 
ments the legislatures themselves might be induced to adopt. 

The shortcomings of our present system may be said to be lack of 
responsibility, lack of expert advice, and lack of principle. 

1. Responsibility. We know how much our jurisprudence has 
gained through the system of written opinions published in reports, 

2 Die Abfassung der Rechtsgesetze, in Staatsreeht, "Volkerrecht und Politik, 
vol. ii, p. 375-613, Tubingen, 1862. 

3 The statistical table given by Mr. Ilbert on p. 215 of his Legislative Forms and 
Methods shows that private members introduce about three times as many bills 
as the government, but that the government succeeds in passing about three 
times as many bills as private members. The total output of legislation in 
England is small, in 1900 altogether sixty-four public acts. 

4 Preface to Sir Henry Jenkyn's British Ride and Jurisdiction beyond the Seas, 
Oxford, 1902 ; Sir C. Ilbert, Legislative Methods and Forms, Oxford, 1901 ; Lord 
Thring, Practical Legislation, Toronto and Boston, 1902. 
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through which the work of every judge of an appellate court is 
subjected to the scrutiny of the legal profession. But how can the 
responsibility for a bad piece of legislation be brought home to any 
one? 

Any member of the legislature may introduce any bill he pleases, 
and his doing so does not even necessarily mean that he assumes any 
responsibility for its form or contents. In the German reichstag 
it requires the support of fifteen members to introduce a bill that does 
not come from the government, and practically all privately initi- 
ated measures are backed by some political party. It has been sug- 
gested that it might be well to limit each member of a State legis- 
lature to a small number of bills, to induce him to exercise some care 
and discrimination. If this were regarded as trenching too much 
upon his privileges, he might at least be required, as a condition of 
having his bill considered by a committee, to state at whose request, 
at the instance of which interest or organization, he introduced a 
measure; still better, to furnish a memorandum of the purpose of the 
bill and an explanation of its provisions, as is now common in the 
national legislature when a bill is reported favorably by a committee. 
This would ensure the correction of many errors and would tend to 
fix responsibility. The lobby as a recognized and regulated insti- 
tution might be made to serve the same end. 5 All this could be 
accomplished by rules of the legislature. The publication of bills 
in advance of their introduction would be even more desirable. The 
requirement of previous notice exists with reference to special or local 
bills under constitutional provisions in about eight States. In Eng- 
land the law requires such previous notice for all rules of adminis- 
trative bodies promulgated under statutory powers. In Germany 
the government publishes all important measures before they are 
presented to the legislature. 

Such a requirement would hardly be practicable with reference to 
all public bills. But the practice might be adopted with advantage 
for so-called administration measures. While the executive cannot 
initiate legislation directly, he can do so practically through friendly 
members, and assume the political responsibility therefor. The 
practice is not uncommon now, and will probably grow in the future. 
It is not impossible that without any constitutional amendment, the 

6 See Bulletin 2 of the Wisconsin Legislative Reference Department by Miss 
Schaffner. 
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course of events may create a virtual power of executive initiation 
of legislation similar to that enjoyed by European governments. 

The share of our executives in legislation at the final stage of the 
process is much larger than it is in most European States, but at 
present the sense of responsibility for its exercise is limited. While 
governors regard it as their duty to veto measures that are plainly 
unconstitutional or unworkable, they generally yield to the legislature 
in matters of policy. A freer exercise of the veto power than is now 
common, based upon looseness and faultiness of provisions, would 
however be tolerated not only by the people, but probably by the 
legislature itself. 

In those States in which the governor has a considerable time after 
the adjournment of the legislature to examine bills passed at the end 
of the session (when the most important bills are usually enacted), 
such a function of censorship might be carefully and effectively ex- 
ercised with beneficial results. 

2. Expert Advice. There are two distinct kinds of advice that the 
legislature stands in need of, the first as to the content of legislation, 
the second as to its legal form. 

As to the first, the theory is that the legislature is acquainted with 
the circumstances and needs of the people, just as the old jury was 
presumed to know of all open and public occurrences within the 
county. But as a matter of fact, most of the information necessary 
for intelligent legislation cannot be acquired without special study 
or even special training. In the case of subjects generally recognized 
as technical the legislature naturally relies upon experts. Often the 
information comes from interested parties; but even if impartial, 
private advisers cannot be expected to have that sense of definite 
responsibility toward the legislature which a permanent official in 
England or Germany feels toward a secretary of state. 

Where the subject to be legislated on is one not supposed to be 
technical, the legislature commonly acts upon the vaguest impres- 
sions, reflecting popular beliefs and prejudices; and it must be con- 
fessed that with regard to many of the most important social and 
economic conditions, no better information has in the past been 
available. 

As regards the correct legal form of expressing the subject-matter 
of legislative proposals, it is recognized that this is a task requiring 
technical learning. Giving due recognition to the large amount of 
painstaking legal work embodied in any volume of our session laws, 
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and without magnifying the blunders that occur too frequently, it is 
obvious that a systematic plan of dealing with this aspect of legislation 
would bring a much needed improvement. 

The technical shortcomings of our statutes are chiefly due to the 
fact that they come from so many hands working without supervision 
and without a concerted plan. Each statute is apt to create to some 
extent an administrative machinery of its own, to have its own pecu- 
liar provisions for sanction and enforcement, to frame anew rules and 
principles applicable to already existing acts in pari materia. The 
multiplicity of separate provisions for separate statutes produces 
disharmony and confusion, and unnecessarily encumbers our law. 
What we need is something in the nature of the English clauses acts, 
or the great organic administrative legislation of Prussia and other 
German states, extended to the whole of our police legislation, so 
far as such work has not already been done by codifying acts and 
statutory revisions. 

A risk peculiar to our legislation is the number and uncertainty of 
constitutional requirements. With adequate knowledge and fore- 
thought many obvious and needless errors might be avoided. In 
many cases, however, it is necessary to try an experiment with full 
consciousness of the constitutional risk, and await the decision of the 
supreme court. The judgment of the legislature, as to what the 
Constitution permits, weighs next to nothing with the courts, judicial 
professions to the contrary notwithstanding. And this is largely 
due to the fact that the courts know that the legislative decision does 
not represent thoroughly considered professional opinion. 

The constitution of the legislatures is unfavorable to a high quality 
of legislative work. It has not even the benefit of permanent organ- 
ization; after brief and intermittent periods of activity the legislative 
offices are closed, and the papers and records are turned over to the 
secretary of state. In the absence of trained and permanent legis- 
lative officials, the continuity of legislative experience and tradition 
is at present only maintained by the practice of reappointing the 
same members to the same committees, session after session, provided 
they reenter the legislature. 

The lack of permanent organization is the very negation of the 
one thing indispensable to careful legislation: the professional atti- 
tude of mind. This means training for the work, devotion to it, and 
a reputation at stake in its proper execution, and without it high 
quality of workmanship is as unlikely in legislation as in any other 
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work. It would of course be idle to expect that habit of mind of a 
political assembly; expert assistance to the legislature is therefore 
essential to any genuine improvement of legislative methods. 

The method in favor at present for providing such assistance seems 
to be the creation of legislative reference bureaus. This is due to 
the excellent work done in Wisconsin. In the long run probably a 
division of functions will be necessary by which the work of the refer- 
ence bureau will be devoted to the task of gathering data of a biblio- 
graphical nature, while the work of draftsmanship will be assigned 
to some official in close contact with the legislature. 

The collection of statutes, of bills, and of references to current 
literature is already a prominent part of the work of the reference 
bureau, and when once such bureaus shall have been established in a 
number of States or the existing State libraries can be interested in 
the subject, they should be induced to unite in the establishment of 
some central bureau which should issue informal bulletins giving 
full information of current legislative movements in the several 
States. 

The work should further include the collecting and digesting of 
papers of legislative interest, that may be filed in the offices of the 
clerks of the legislature or of the secretaries of state. If funds can 
be made available for the purpose, every State should see to it that 
all executive documents bearing on legislation, especially veto mes- 
sages or statements, that have been printed or preserved, should be 
published and the entire body of session laws indexed. 

It would further be well to digest and index the reports of State 
and city administrative officers and boards, which often contain most 
valuable points regarding the operation and enforcement of stat- 
utes. 

The collection of data other than bibliographical which are impor- 
tant for the information of the legislature, would fall beyond the prov- 
ince of the reference bureau. Nothing would be more important 
than the collection of judicial statistics, both civil and criminal, which 
so far has been entirely neglected in this country. For work of this 
kind, we must rely mainly upon the initiative and the example of the 
census bureau at Washington. 

As for the work of draftsmanship, provision has been made in a 
tentative manner in several States for expert assistance to the legis- 
lature. In South Carolina the attorney-general is the adviser of the 
legislature, and he may require the assistance of the State solicitors, 
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for drafting bills. 6 The law officers of cities are likewise very com- 
monly consulted or employed in the drafting of ordinances. 

Law officers, however, hold their positions by political tenure for 
definite terms, and the same is generally true of their assistants. 
They are not therefore likely to acquire a sufficiently large experience 
in the technique of legislation, to develop anything like the office 
of the parliamentary counsel of the treasury in England. 

An office or position within the legislature itself would have the 
advantage of closest contact with the members, and it would there- 
fore probably be most widely used. A committee of the American 
Bar Association in 1886 recommended the appointment by the pre- 
siding officers of the two houses of a joint standing committee for 
the revision of bills, with power to employ counsel. In New York 
the two presiding officers may appoint three persons to draft bills at 
the request of the members or of committees. 7 In Connecticut there 
is a clerk of bills to whom every bill favorably acted upon by a com- 
mittee, before being reported to the legislature, must be submitted 
for examination . 8 This is the only statutory provision for compulsory 
reference in this country. The value of a statutory requirement is 
not to be underestimated, even though it be not directly enforceable. 
Much more important, however, is the tenure and status of the clerk 
or actual draftsman by whatever name he goes. The position should 
not be practically limited to one session of the legislature, as it is in 
Connecticut where the clerk of bills expects to advance at the next 
session to the place of engrossing clerk. 

The national house of representatives has the benefit of the services 
of two clerks whose positions, as at present filled, probably come 
nearer to representing the professional element in the legislative part 
of the government than anything else in this country: the clerk of the 
speaker's table, and the clerk of the committee on appropriations, 
both practically permanent and well paid officials. 8 A clerk of the 
committee on judiciary or on enrollment or on bills in the third read- 
ing (as in Massachusetts), who would work himself by faithful and 
intelligent service into the confidence of the house might well develop 
into a legislative expert and something like a permanent parliamen- 
tary counsel. 

6 Civil Code, 1902, sec. 21, 644. 

7 New York Legislative Law, sec. 23. 

8 General Statutes, Revision 1902, see. 37. 

* The former position is held at present by Mr. Asher C. Hinds, the latter by 
Mr. James C. Courts. 
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Practical permanence of tenure would be indispensable, and if the 
services of competent men are to be retained, that would involve 
adequate compensation. How the office of parliamentary counsel 
is regarded in England appears from the fact that the first incumbent 
received a peerage on his retirement. 10 No permanent improvement 
of the quality of legislation is possible without a staff of experts of 
high professional standing in that very branch of work. Their experi- 
ence and authority would in course of time raise greatly, not merely 
the popular, but, what is just as important, the judicial estimate of 
the work of the legislature, and questions of construction and con- 
stitutionality would be less speculative than they are at present. 

3. Intelligent legislation based upon expert advice may be expected 
in course of time to bring some remedy for the third of the defects 
that I have mentioned : lack of principle. By principle I understand 
the permanent and non-partisan policy of justice in legislation, the 
observance of the limits of the attainable, the due proportion of 
means to ends, and moderation in the exercise of powers which by 
long experience has been shown to be wise and prudent, though it 
may be temporarily inconvenient or disappointing in the production 
of immediate results. 

Our constitutional limitations constitute, so far as they go, a most 
valuable body of principles of legislation, but they are not, and, it may 
be added, they ought not to be, adequate for that purpose. A rule 
of law must be rigid and unbending, while at least some principles 
should be flexible and capable of yielding in an emergency. The 
attempt to transform such essentially elastic principles of policy as 
liberty and equality, into rules of law, has undoubtedly enabled the 
courts to exercise a salutary censorship over immature and ill-con- 
sidered legislation, but in so far as the courts have sought to enforce 
them as hard and fast rules, the result has been unfortunate for our 
jurisprudence. The separation of powers, the non-delegability of 
legislative powers, the avoidance of special and local legislation, are 
all according to their nature principles, which under circumstances 
may be legitimately departed from, and which it may therefore be 
unwise to set up as absolute rules of law. 

Yet we have become so accustomed to rely upon written consti- 
tutions for legislative restraint, that we have lost to a considerable 
degree the habit of voluntary restraint which is politically so much 

10 It may not be amiss to refer to the dignity of the position of reporter of the 
supreme court of the United States, always filled by a lawyer of distinction. 
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more valuable. 11 If, as sometimes happens, the courts sanction a 
measure which verges upon the unconstitutional without quite reach- 
ing it, we are apt to conclude that the measure is unobjectionable, 
confusing what is sustainable with what is right. What has been 
said of indictments, is not altogether untrue of statutes, the worst are 
apt to become models because they are most likely to be judicially 
tested, and, if sustained, to be clothed with the authority of judicial 
approval. 

It would of course be too much to expect that principles not 
enforced by constitutional sanction should always prevail over con- 
siderations of expediency or interest, or even over sentiment, passion 
or prejudice. But the claims of principle should at least be heard, 
and for that purpose they should be carefully worked out and form- 
ulated. 

And this requirement is in a fair way of being fulfilled where the 
subject of legislation concerns important economic or social interests. 
One-half of economic and social science deals with principles of legis- 
lation. But when it comes to the legal or judicial aspect of legislation, 
to that part of it which relates to its operation upon technical rights, 
or to means and methods of execution and enforcement, there is no 
such body of principles worked out in a scientific manner. Barring 
the works of Bentham, it would be impossible to point to a book 
written in the English language discussing in the light of administra- 
tive and judicial experience the legal ways and means by which a given 
legislative policy can best be rendered effective, or the arrangements 
and institutions which at present serve that end. 12 The reason for 
this must be found in the large commercial demand for legal work 
available for the business of litigation, which has absorbed the atten- 

11 The difference between principle and lack of principle is most strikingly 
illustrated by the different treatment of private or special legislation in England 
and in this country. In England private bill legislation proceeds with all the 
safeguards of a judicial proceeding, in this country it became such an abuse that 
it had to be stopped by constitutional restrictions. Special divorces in England 
were granted by act of parliament upon well defined grounds and settled pro- 
cedure, which hardly varied in a hundred years; the legislature of Missouri in 
1830 granted a divorce, because it appeared from the petitions of both the 
parties, that they wished to be separated and that they could not live happily 
together, and "because the happiness of the people should be the ultimate end 
and object of all governments." (See American Jurist, vol. vi, p. 407.) 

12 A number of very useful and practical suggestions for the drafting of stat- 
utes are contained in A. R. Willard, A Legislative Handbook, New York and 
London, 1890, now unfortunately out of print. 
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tion of jurists to the utter neglect of scholarly or literary service to 
the no less important business of legislation. 

The lawyer's treatment of the law is analytical, the legislator's 
constructive. To the lawyer, it is a fixed quantity to which he must 
adjust himself, to the legislator a potential force which he may fashion 
for his purposes; obviously the two points of view are entirely differ- 
ent. The material that the lawyer needs has been collected and 
digested with a degree of completeness, that leaves hardly anything 
to be desired. But while the legal material that the legislator needs, 
the history of statutes and of their construction by the courts, may 
also be found, to a considerable extent at least, scattered through the 
law reports, there is no key to it through digests or treatises adapted 
for his purposes. The attorneys of special interests alone possess 
the knowledge that is needed for intelligent legislation, and the public 
does not always profit by that knowledge. 

A share of this work of constructive jurisprudence must fall to the 
universities. The patient and slowly maturing labors of the student 
are required to aid the legislative expert who will always have to 
perform his task under considerable stress. In the past, departments 
of political science have regarded the work as too technical and legal, 
the law schools as not sufficiently professional. In consequence it 
has been unduly neglected. The increasing number and complex- 
ity of legislative problems pressing upon the country cannot fail to 
bring a change of attitude in this respect. 



